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“反托拉斯法案例讲解”专题讲座讲稿
First, we need to understand American unfair competition laws in the United States and how they differ from American antitrust laws;

Federal unfair competition laws are found in Section 5 of the FTC Act;

Only the U.S. Federal Trade Commission can enforce this statute;

California unfair competition laws are found in Section 17200 of the California Business & Professions Act;

Only the California Attorney General’s Office and county prosecutors can seek civil penalties or fines under this statute;

While private parties, as well as the California Attorney General’s Office, can ask for the return of money and for court orders under this statute, the powers of the California Attorney General’s Office are greater under this statute;

PAGE 1 反不正当竞争法

首先，我们需要了解美国的反不正当竞争法，以及美国反不正当竞争法与美国的反托拉斯法之间的区别;


联邦反不正当竞争法由美国联邦贸易委员会法第5节规定,该法由且仅由美国联邦贸易委员强制执行这一法规;


加州不公平竞争法由加州商业及专业法第17200节规定,该法由且仅由加利福尼亚州总检察长办公室和县检察机关执行,即可根据本规约寻求民事处罚或罚款;虽然当事人以及加利福尼亚州总检察长办公室，均有权依据该法要求返还钱款及请求法院裁定，加利福尼亚州总检察长办公室依据该法获得的权力更大;

Different Uses of Federal and State Unfair Competition Laws (Cont’d)
联邦和加州反不正当竞争法的各种不同的用途

Federal and state unfair competition laws can be used to prosecute antitrust violations;

Without Section 5 of the FTC Act, the FTC could not prosecute antitrust violations;

Without Section 17200 of the Business and Professions Code, the California Attorney General’s Office could not obtain civil fines for antitrust violations;

Federal and state unfair competition laws can be used to prosecute acts that, if completed, would violate federal or state antitrust laws;

Example: One company asks another to fix prices or rig bids and that other company reports the request to the government;

But, there is another potential use of federal and unfair competition laws which is broader than federal and state antitrust laws;

联邦及州反不正当竞争法可用于起诉违反反托拉斯法的行为;
如果没有联邦贸易委员会法第5节的规定，则美国联邦贸易委员会无权起诉违反反托拉斯法的行为;如果没有加州商业及专业法第17200节的规定，则美国加州总检察长办公室就违反反托拉斯法的行为进行民事罚款;


联邦和各州的反不正当竞争法可用于起诉某些行为，如果这些行为一旦完成将违反联邦或州的反托拉斯法;例如：某公司要求固定价格或操纵投标而其它的公司将该要求向政府报告;
另外联邦和反不正当竞争法有另一个潜在用途，而这种潜在用途比联邦及州反托拉斯法适用的更加广泛.

Federal and state unfair competition law may be used to go after unfair business practices, even if those practices cannot be shown to be violations of antitrust law, if: 

Those practices significantly threaten or harm competition and 

There is no legitimate business justification or existing law that excuses the conduct or gives it a “safe harbor;”

Showing market power or a market-wide effect is not required;

Arguably, showing injury to consumers (as opposed to competition) is not required;

Note: It is an open question in California as to whether the standard for showing a violation of state unfair competition law is even broader than Section 5 of the FTC Act but this discussion will assume that the state standard is the same as the federal standard;

联邦及州反不正当竞争法可用于不公平的商业行为，即使这些做法不能被证明是违反反托拉斯法的行为，如果这些做法明显构成威胁或损害竞争，且有没有合法的商业理由或现行法律豁免该行为或给它一个“安全港”;


不需要证明具备市场支配地位或市场影响;不需要证明消费者（而不是竞争）受到损害,尽管这一点还存在一定的争议;


注：我们这里假定加利福尼亚州反不正当竞争法与联邦贸易委员会反不正当竞争法适用范围一致,尽管这一点仍值得探讨

Disputes About Non-Antitrust Uses of Unfair Competition Laws
反不正当竞争法用于非反托拉斯法领域的争议
The use of state and federal unfair competition to prosecute unfair business practices that do not violate antitrust laws is controversial:

For example, some have argued that injury to consumers, not just to the market, should be required;

Others have argued in response that not only does unfair competition law not impose such a requirement but also unfair business practices threaten market efficiency.  As the late Judge Bork pointed out, threats to efficiency also hurt consumer welfare and as such should be prosecuted.

For example, it would have been difficult to show Microsoft’s practices injured consumers because they still got a good browser for free and because the value of competing browser was speculative.  Yet, even under the antitrust laws, Microsoft’s practices were found to be illegal.

州政府和联邦政府不正当竞争法用于起诉不正当商业行为，而这些商业行为并不违反反托拉斯法,关于不正当竞争法在这方面的适用是有争议的：


例如，有些人认为应该证明消费者受到损害，而不仅仅是市场受损;
而另有一些人反驳说，不仅反不正当竞争法没有作出这样的要求，而且不公平的商业行为也威胁到市场效率。正如已故法官博克指出，威胁市场效率也伤害了消费者的利益，因此也应被起诉。例如，难以证明微软的做法使消费者受到损害，因为他们仍然有一个很好的免费浏览器可以使用并且竞争性的浏览器的价值只是估算的。然而，即使根据反垄断法，微软的做法也是非法的。

The Use of Old 20th Century Laws (Unfair Competition) to Address 21st Century Problems (Intellectual Property) 用20世纪的旧法（不公平竞争）解决21世纪的问题（知识产权问题）

Unfair competition laws provide a new means, through old laws, to address specific abuses of intellectual property rights that threaten competition in the market;

By contrast, the use of antitrust laws to address such abuses involves the need to answer (perhaps) difficult questions:

Do you need to show a dominant position in the underlying product market?

What exactly is the market, the one for the intellectual property right itself or the one for the underlying product to which the right relates?

Can such abuses be determined to harm consumers and, if so, under what circumstances?  If such abuses hurt efficiency, but do not injure consumers, can they be found to be illegal under antitrust laws?  And…

Can antitrust laws properly balance harms and benefits?
反不正当竞争法提供了新的手段，通过旧法，以解决特定的威胁市场竞争的知识产权滥用问题;


相比之下，使用反托拉斯法来解决这类侵权行为遇到很可能是相当困难的问题：即是否需要显示在相关产品市场的主导地位？
究竟什么是市场，一个知识产权权利本身的市场或对知识产权相关产品的市场吗？这种知识产权滥用行为是否需要证明损害消费者?如果是这样，在什么情况下属于损害消费者？如果这种知识产权滥用行为损害了市场效率，但不损害消费者，他们可以根据反托拉斯法认为为非法的吗？而且反托拉斯法能合理平衡损害和益处吗？

Two Examples of the Use of Unfair Competition Laws to Address Intellectual Property Right Abuses
使用反不正当竞争法解决知识产权滥用问题的两个实例

There are two examples I wish to discuss about the new uses of federal and state unfair competition laws to address intellectual property right abuses:

The first is patent hold-up to gain a competitive advantage in the marketplace and the second is the pirating of software to gain a competitive advantage:

Patent hold-up can occur when a patent holder makes a commitment that it will license out its patent on fair, reasonable, and non-discriminatory terms and then it seeks to go back on or renege on its commitments;

The pirating of software to gain a competitive advantage can occur when companies decide not to pay for the licensing of software even as other companies continue to do so in an industry where (a) those cost savings can make a difference in the short-term because the industry is one involving low margins and/or (b) those cost savings can make a difference in the long-term because they discourage research and development in countries that comply with intellectual property laws. 

我想举两个例子,用来讨论有关联邦和加州的反不正当竞争法是如何用于解决知识产权滥用问题：
首先是利用专利挟制在市场上获得竞争优势，第二个是使用盗版软件以获得竞争优势：
专利挟制，指的是专利持有人作出的承诺，将以公平，合理和非歧视性的条款授权许可使用其专利，然后专利持有人违背其承诺,以获得竞争优势;
使用盗版软件以获得竞争优势,指的是某个公司决定不支付软件许可费而该行业的其它公司继续支付许可费，而且（a）短期来看, 因为这些成本的节省使盗版者更具竞争力,因为该行业是低利润的行业和/或（b）长期来看,因为这些成本的节省导致在遵守知识产权法律的国家没有动力进行研究和开发。

Understanding Patent-Hold-Up: The Importance of FRAND and Standard-Setting
了解专利挟持FRAND和标准制定的重要性

“Industry standards are vitally important to the development of the Internet and to interoperability among mobile devices and other computers. The international standards system works well because firms that contribute to standards promise to make their essential patents available to others on fair, reasonable and nondiscriminatory terms.” http://www.microsoft.com/about/legal/en/us/IntellectualProperty/iplicensing/ip2.aspx

“互联网的发展，移动设备和其他计算机之间的互动兼容性，行业标准是非常重要的。国际标准体系效果很好，因为制定标准的企业承诺将构成标准的必要专利以公平，合理和非歧视的条件提供给他人。“http://www.microsoft.com/about/legal/en/us/IntellectualProperty/ iplicensing/ip2.aspx

Patent Hold-Up: FRAND and Standard-Setting: The Process and The Issues  
专利挟持: FRAND和标准制定的过程和问题

Standard-setting: Need for open and non-discriminatory process  and for full disclosure as part of process; See Brief of Attorneys General in NData - http://www.ftc.gov/os/comments/negotiateddatasol/534241-00025.pdf (discussing cases).

It is generally (but not universally) accepted that a patent holder needs to live up to commitments made as part of standard-setting even if it did not make them;

NData case - http://www.ftc.gov/os/caselist/0510094/index.shtm.

Brings up two questions:

What are the “expected” commitments that result from participating in standard-setting?

What about disputes regarding those commitments?
标准设置：需要开放和非歧视性的进程，并在进程中做充分披露; 请可参见总检察长在NDATA 一案中所做的简要介绍http://www.ftc.gov/os/comments/negotiateddatasol/534241-00025.pdf（讨论该案）。通常（但并非完全）认为专利持有人需要遵守作为标准制定过程中的承诺的，即使专利持有人并没有实际做出的该项承; NDATA - http://www.ftc.gov/os/caselist/0510094/index.shtm带来两个两个问题：
参与标准制定导致的“预期”的承诺是什么？
关于这些承诺的纠纷如何处理呢？

FRAND and Standard-Setting – Commitments FRAND和标准制定 - 承诺

Why are commitments important here?  Their absence can discourage innovation and investment. 

Expected or Typical Commitments:

FRAND commitments (fair, reasonable,  and non-discriminatory royalties) based on standard-essential patents are universally accepted BUT;

Avoiding injunctions or court orders barring products from the market based their use of standard-essential patents?;

Avoiding unfair quid pro quo leveraging based on essential patents incorporated into standard-setting?

这里承诺为什么重要呢？因为缺乏承诺会阻碍创新和投资。

预期“或”典型“的承诺：

针对标准的必要专利做出FRAND承诺（公平，合理，非歧视性的许可权使用费）是全世界通行的，避免使用禁令或法庭命令以禁止使用标准中的必要专利的产品在市场上流通;避免使用标准中的必要专利的产品使用替代物与必要专利兼容时受到不公平待遇？

FRAND and Standard-Setting (Cont’d)  - Issues with Commitments
FRAND和标准制定（续） - 承诺相关问题

Two U.S. Department of Justice investigations which raised these issues: the Apple/Microsoft acquisition of Nortel patents and the Google acquisition of Motorola  patents;

http://www.justice.gov/atr/public/press_releases/2012/280190.htm

Motorola Mobility and Nortel had committed to license to industry participants through their participation in standard-setting organizations (SSOs);

Problem:  could the acquiring firms could use these patents to raise rivals’ costs or foreclose competition in spite of their commitments?

在两个美国司法部案件的调查提出了这些问题：苹果/微软收购北电专利，谷歌收购摩托罗拉的专利; http://www.justice.gov/atr/public/press_releases/2012/280190.htm
摩托罗拉移动和北电参与标准制定组织（SSO）时做出了向行业参与者许可使用构成标准的必要专利的承诺;
问题：构成标准的必要专利的买方，是否可以利用这些必要专利以提高竞争对手的成本或违背之前的承诺而排除竞争呢？

FRAND and Standard-Setting (Cont’d) – Injunctions 

FRAND和标准制定（续） - 禁令

The U.S. DOJ investigations were under Section 7 of the Clayton Act governing mergers and acquisitions;

The investigations were closed following commitments made by the parties; 

Compare the commitments made by Apple/Microsoft on Nortel essential patents with commitments made by Google on essential patents:

Apple/Microsoft – No injunctions (court orders) on Nortel essential patents;

Google -  policy is to refrain from seeking injunctive relief (court orders) for the infringement of  essential patents against a counter-party, but apparently only for disputes involving future license revenues, and only if the counterparty: forgoes certain defenses such as challenging the validity of the patent; pays the full disputed amount into escrow; and agrees to a reciprocal process regarding injunctions.
美国司法部的调查是根据“克莱顿法” 第7节关于合并和收购的规定进行的;
在各方作出的承诺后调查结束;
比较一下苹果/微软就北电的必要专利与谷歌就必要专利的承诺:

苹果/微软 – 对北电网络的必要专利不申请禁令（法院命令）;
谷歌 -不申请禁令（法院命令），但仅限于许可使用费纠纷，且相对方放弃某些抗辩如专利的有效性;并支付争议金额全额至监管帐户，并同意有关禁令的互不适用。

FRAND and Standard-Setting (Cont’d)  - Issues with Commitments
FRAND和标准制定（续） - 承诺相关问题

Quid Pro Quo demands could not be resolved under merger laws – Compare Google’s Position with Apple’s Position;

Other issues that cannot be resolved easily under antirust laws.

FRAND – how do you calculate it?

Is it appropriate to have a maximum royalty of 2.5% on the price of each end product that incorporates component with essential patent?  What if there are 100 such supposedly essential patents?  

See, e.g., http://static.googleusercontent.com/external_content/untrusted_dlcp/www.google.com/en/us/press/motorola/pdf/sso-letter.pdf

If there is a dispute, how does  that get resolved?

If there are disputes about the quality or value of the patent, how should those be resolved?

根据合并法 – 替代物的要求无法解决,比较谷歌的立场与苹果公司的立场;其它的一些问题也无法依据反托拉斯法轻易解决。
FRAND - 你怎么计算的呢？
每个最终产品的价格上，必要专利的最高的使用费占比不超过2.5％？如果最终产品有100个这样的所谓必要专利呢？
参见，例如，
如果有一个争议，那怎么解决呢？
如果有专利质量或专利价值的纠纷，这些解决？

he U.S. FTC Investigation and Consent Decree Against Google Regarding Its Standard-Essential Patents
美国联邦贸易委员会对谷歌的调查和同意令就其标准必要专利

The U.S. FTC then brought its own investigation against Google under Section 5 of the FTC Act regarding the standard-essential patents Google acquired from Motorola;

The investigation led to a consent decree (a settlement agreement enforceable by a court) against Google under Section 5 of the FTC Act (federal unfair competition statute);

That consent decree contains the following important requirements concerning patent hold-up and FRAND commitments on standard-essential patents:

Provided a company is willing to license the standard-essential Motorola patents from Google, Google has agreed not to seek any court orders or injunctions against that company and

To resolve any disputes over the value of those patents (i.e., what would be a fair, reasonable, and non-discriminatory royalty?), Google has agreed to a process that can include binding arbitration.

美国联邦贸易委员会根据联邦贸易委员会法第5节对谷歌收购摩托罗拉的获得标准必要专利进行了调查;调查导致谷歌的同意令（和解协议，由法院强制执行）的签发.这同意法令包含了以下针对标准的必要专利的专利持挟者的要求重要的要求及FRAND承诺：
只要某个公司愿意从谷歌那里通过许可授权方式取得标准必要的摩托罗拉专利，则谷歌已经同意不寻求任何法院命令或强制令，以禁止该公司使用标准必要的专利.
要解决这些标准必要专利的价值（即什么样的价格会是公平，合理，非歧视性的版税？）的任何纠纷，谷歌已经同意包括具有约束力的仲裁方式解决争议的方式和途径。

Intellectual Property Piracy知识产权盗版

Our case, including the complaints we filed, can be found at http://oag.ca.gov/news/press-releases/attorney-general-kamala-d-harris-files-unfair-competition-lawsuits-over-use

In summary, we assert that intellectual property piracy (the free use of software without paying copyright fees) by two apparel companies, one Indian and the other Chinese, constitutes an unfair method of competition in the apparel or clothing industry.

What is the basis for that assertion?
我们案件，包括我们提交的起诉状,可以参见，http://oag.ca.gov/news/press-releases/attorney-general-kamala-d-harris-files-unfair-competition-lawsuits-over-use.
总之，我们认为，两间服装公司,一家印度公司和一家中国公司,知识产权侵权（免费使用软件，而无需支付版权费）在服装行业构成不公平的竞争。
该说法的依据是什么呢？

Intellectual Property Piracy as an Unfair Means of Competition
知识产权盗版作为一种不正当的竞争手段

First, the pirating of software protected by copyright, e.g., the failure to pay license fees for the use of copyrighted software where a company has no defense allowing for such use, equals theft;

Second, intellectual property piracy in the apparel or clothing industry has short-term and long-term effects due to the nature of that industry:

Short-term effects: in an industry involving low-margins, not paying licensing fees gives apparel companies more money to hire additional employees and pay for R & D;

Long-term effects: an industry that can not afford IP protection to innovation will see that industry relocate elsewhere.
首先，使用受版权保护软件的盗版，如未能支付版权许可费且公司没有此种使用合法抗辩，就等于盗窃;
其次, 服装行业由于其行业的性质,使用盗版软件具有短期和长期的影响:短期影响：在一个低利润的行业，不支付许可费为服装企业提供了更多的钱，用来雇用更多的员工和投入研发;
长期影响：无法给创新提供知识产权保护，产业会外移。

Long-Term Effects of Piracy盗版的长期影响

The short-term effects of piracy are easily understandable in looking at costs and margins;

But, the long-term effects require a bit more of an explanation;

Historically, the apparel industry was thought of as a low-technology industry that required nothing more than a (supposed) advantage in labor cost;

However, a technological revolution is sweeping through the apparel industry as we move to a world where clothes can be designed for your exact body size and tastes online, and then shipped to within days;

If, nonetheless, intellectual property rights in the software that may soon allow everyone to wear made to order cannot be protected, then innovation in those countries that do try to protect those rights, but which have a higher labor cost, will be discouraged. Apparel industry involves increasing use of software;                                                Example of this coming revolution?      http://fashiontech.wordpress.com/2012/08/14/demand-manufacturing-am4u-apparel-made-4-you/ .
盗版的短期影响是很容易理解的，只要看看成本和利润就可知悉;
而盗版的长期影响需要进一步的解释:
从历史上看，服装行业被认为是一个技术含量低的行业，只需要具有（假设的）劳动力成本优势即可;
然而，一场技术革命席卷整个服装行业，现在服装行业可为每个顾客量体裁衣并在网上试衣，然后几天之内运到;
尽管如此，如果为每个顾客量体裁衣的软件的知识产权无法受到保护，则一个有更高的劳动成本而愿意保护这些软件的知识产权的国家，则无动力进行创新. 服装行业越来越多这样的创新,见 http://fashiontech.wordpress.com/2012/08/14/demand-manufacturing-am4u-apparel-made-4-you/。

Additional Points to Consider额外的考虑要点

Intellectual property piracy does not just concern the United States:

Consider China had the most patent applications in 2012, http://www.un.org/apps/news/story.asp?NewsID=43744&Cr=intellectual+property&Cr1=#.URx97KUslIE

Intellectual property piracy can have “downstream” effects on industries such as apparel: it is not just about the company whose products are “pirated”;

Existing international treaties and national laws on piracy do not address these downstream effects while antitrust laws do not fit or address these kind of abuses.

Although, like with patent hold-up, showing injury to consumers may be difficult, unfair competition laws do not require such a showing; and

As with patent hold-up, intellectual property piracy hurts innovation and investment, thereby hurting efficiency and the optimal allocation of resources, and thus the market.
知识产权盗版不只是与美国有关：2012年中国专利申请数量最多http://www.un.org/apps/news/story.asp?NewsID=43744&Cr=intellectual+property&Cr1=＃。URx97KUslIE
知识产权盗版有“下游”的影响，如服装行业：它不只是与产品版权被盗的公司有关;
现有的国际条约和各国法律不解决这些盗版下游的影响问题，而反托拉斯法不适合或解决这些类型的知识产权滥用问题。
虽然，与专利挟持相同，证明对消费者的损害可能是困难的，反不正当竞争法并不需要这样的证明; 与专利挟持相同，知识产权盗版损害了创新和投资，从而损害市场效率和资源的优化配置，从而损害市场。

